


 
 

 
 

 
 
 
 
 



 
 

 
 

About the Griffith Asia Institute 
 
The Griffith Asia Institute produces innovative, interdisciplinary research on key 
developments in the politics, economics, societies and cultures of Asia and the South 
Pacific. 
 
By promoting knowledge of Australia’s changing region and its importance to our future, 
the Griffith Asia Institute seeks to inform and foster academic scholarship, public 
awareness and considered and responsive policy making. 
 
The Institute’s work builds on a 40 year Griffith University tradition of providing cutting-
edge research on issues of contemporary significance in the region. 
 
Griffith was the first University in the country to offer Asian Studies to undergraduate 
students and remains a pioneer in this field. This strong history means that today’s 
Institute can draw on the expertise of some 50 Asia–Pacific focused academics from 
many di
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Executive Summary 
 

 
 
This Policy Brief presents a summary of the findings of a Trilateral Conference on the 
theme of ‘Strengthening Rules Based Order in the Indo-Pacific’ hosted by the Griffith 
Asia Institute on 27-28 February 2017, with participants from Australia, India, and 
Japan.1 
 
Australia, India and Japan have recently reaffirmed their commitment to the rules based 
order in a series of policy statements, especially in relation to freedom of navigation and 
trade. These efforts have included the institutionalisation of an annual official-level 
Trilateral Dialogue, held in New Delhi in 2015, in Tokyo in 2016 and in Canberra in 
2017. 
 
To explore these various developments, the GAI Trilateral Conference focused on: 
 

�r The evolution of the rules-based order, its key elements, and its contemporary 
condition; 

�r The roles significant powers like Australia, India, and Japan can play in extending 
that order, singularly and in collaboration; 

�r The challenges faced in broadening and deepening the rules-based order; 
�r The current and future potential use of strategic partnerships and mini-lateral 

groupings to bolster and extend the rules-based order; 
�r The roles of regional institutions in the regional rules-based order.  

 
In brief, the Trilateral’s findings and recommendations are: 
 

�x While the underlying principles, authority, and efficacy of the current rules-
based order might be contested, it remains a useful means of mitigating 
competition between states in the region; 

�x That continued engagement by the United States is a necessary condition for 
maintaining the rules based order in the Indo-Pacific; 

�x That Australia, India, and Japan have a shared interest in ensuring that 
Washington remains engaged with shaping and upholding the authority of the 
rules; 

�x That the rules need to reflect the widest possible regional and international 
consensus if they are to command authority; 

�x That greater diplomatic, security, and economic policy cooperation and 
coordination between Australia, India, and Japan ought to be pursued to help 
maintain the rules-based order, using the official Trilateral Dialogue mechanism 
and other means where necessary; 

�x That Australia, India, and Japan should also explore ways of building capacity 
and enhancing mechanisms for burden-sharing between the three states, and 
others across the region. 
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1. The Rules-Based Order 
 

 
 

Although the phrase ‘rules-based order’ has only come to prominence in the last decade, 
the concept of an international order incorporating certain rules of conduct for states 
and other key actors is, of course, much older.2 
 
The rules of the current international order originate largely from the settlement at the 
end of the Second World War that brought into being the United Nations (UN) and the 
various so-called Bretton Woods institutions. These rules cover a wide range of issue 
areas and activities, in particular the incidence and conduct of war, international trade 
and economic development, the conduct of inter-state diplomacy, navigation and over-
flight, and the rights of individuals and communities.3 
 
This rules-based order was predicated on the notion that sovereign states consent to be 
bound by the rules and consent to their application and enforcement, whether by the 
UN Security Council (UNSC), in the case of international conflict; or by the General 
Agreement on Tariffs and Trade, and later the World Trade Organization, in the case of 
disputes over trade; or by bodies like the International Court of Justice, in the case of 
other types of dispute between states. 
 
From the start, however, the legitimacy of this post-war rules-based order was 
questioned. Critics observed that key elements, such as the make-up of the UNSC, were 
structured in ways that favoured the victors of the Second World War.4 Anti-colonial 
movements in areas under European imperial rule pointed out discrepancies between 
the principles on which the rules-based order was supposedly based, including the 
principle of national self-
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The rules based order is thus neither fixed nor uncontested. But this is not to say that 
the order’s foundational rules are not generally upheld or that states routinely flout 
them. Indeed, as Louis Henkin famously pointed out, most of the time, most states abide 
by most of the rules.7  
 
States follow the rules, in general, because their elites believe that the rules (a) create 
circumstances that benefit the state in some way, or at least do not compromise its 
interests; (b) are, in some broader sense, just and equitable in that they do not only 
favour great power interests; and (c) generate an element of stability and predictability 
in international affairs. 
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2. The Current Regional Order and 
its Challenges 

 
 
In the broader Indo-Pacific region, which stretches from the Persian Gulf to the Pacific, 
the post-war rules-based order is under pressure as a consequence of several different, 
and interlinked, factors.  
 
In structural terms, two major changes have caused confidence in the authority of the 
rules that have underpinned the regional order throughout the post-war period to wane 
over the last decade. The first of these is China’s emergence as a competitor to US 
leadership and influence in the Indo-Pacific. The second, more recent, change is the 
growth of concern among states about the extent and nature of the US’s commitment 
to upholding the rules-based order in the region. 
 
This waning confidence in the regional order is arguably at its clearest in the current 
dispute over interpretation of the rules and principles covering freedom of navigation 
and over-flight; the “lawful” means of resolving conflicting territorial claims, especially in 
the South China Sea, as well as rights under the United Nations Convention on the Law 
of the Sea (UNCLOS) regarding the exploration and use of marine resources; the 
deployment and use of military and paramilitary forces into contested areas in both the 
South and East China seas; and the management of unplanned encounters between 
navies and other vessels at sea, including coastguards and fishing boats, in these 
contested areas.  
 
In each of these domains, a strong tension has arisen over the proper source of 
authority for interpreting and applying existing rules and principles as set out under 
UNCLOS and customary practice. In addition to questions of proper authority, 
discontent over the treatment of historical rights and the negotiation of contemporary 
international law’s earlier treaties and agreements (e.g., the UN Charter, the 1951 San 
Francisco Peace Treaty) also underlies the region’s current tensions but are not explicitly 
part of the formal arguments made by disputing governments.  
 
Many territorial disputes and conflicts in Asia are long standing. At the current time, 
however, disagreements over the authority and the legitimacy of maritime law’s 
ahistorical jurisprudence are being escalated by China’s expansive maritime claims in East 
Asia. As a consequence, disputes over territorial claims and the sources of legitimate 
authority for resolving them are now a feature of regional international relations, which 
means that the stakes involve much more than only ownership of one or another piece 
of territory but rather the ability to determine how all such disputes are “legitimately” 
resolved under international law. 

Contested Authority, Not Contested Rules 

Various aspects of the existing Asia-Pacific rules-based order are from time to time 
contested by states in the region. But these disagreements have mostly concerned, as 
they do today, 









Strengthening Rules-Based Order 

8 Regional Outlook 

strengthening the order by making it more liberal, particular in the context of states’ 
domestic circumstances as Australian Foreign Minister Julie Bishop recently argued, is 
also unlikely to change.22 Indeed, all participants agreed the emphasis should be on 
defending rather than extending the existing order. 
 
Third, turning to the emergence of new bilateral and plurilateral arrangements, broader 
and deeper strategic partnerships may have a positive impact on reinforcing the 
authority of the regional rules-based order and help extend it to the broader Indo-
Pacific. Enhanced cooperation aimed at building and sustaining capacity and confidence 
among partner states was agreed by Conference participants to be a realistic starting 
point for greater trilateral cooperation. Joint exercises on a range of security issues 
(including disaster management, fisheries, and piracy) intelligence sharing, defence 
technology transfers, and strategic dialogue could all fulfil these objectives. 
 
Fourth, it may, however, also be the case that broader and deeper strategic 
partnerships, and indeed even exclusive plurilateral arrangements, will further raise 
tensions with China and in particular North Korea, and potentially be of concern to some 
ASEAN states, raising suspicions about strategic intentions.  
 
While participants at the Trilateral Conference generally agreed on the need for building 
trilateral cooperation in order to defend the existing order’s integrity, particularly given 
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4. Policy Recommendations 
 

 
 
Australia, India, and Japan have much in common, but they are also quite distinct and 
different players in the Indo-Pacific region. All three are democratic states and all three 
are clearly committed to the rules-based order at both the regional and international 
levels. But their capacity to maintain and shape that order differ, as do their relationships 
with other major players in the region, and these differences will shape their approach to 
strengthening it. 
 
All of the participants at the Trilateral Conference agreed that goodwill exists for 
Australia, India, and Japan to work individually and collectively, and with other states too, 
to uphold the rules-based order. But many 
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content/uploads/sites/175/2016/07/PH-CN-20160712-Press-Release-No-
11-English.pdf.  

14  Department of Foreign Affairs and Trade, Australia, ‘Australia supports peaceful 
dispute resolution in the South China Sea’, 12 July 2016, 
http://foreignminister.gov.au/releases/Pages/2016/jb_mr_160712a.aspx; 
Ministry of Foreign Affairs of Japan, ‘Arbitration between the Republic of the 
Philippines and the People’s Republic of China regarding the South China Sea 
(Final Award by the Arbitral Tribunal)’, 12 July 2016, 
http://www.mofa.go.jp/press/release/press4e_001204.html
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